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Five Keys Alliance

I. Introduction: Why return to

settled debate?

In this document, the member organizations of the Alanza
Cinco Claves (Five Keys Alliance —hereafter 5 Claves) take up the
concerns of the women’s and LGBT movement over recent
years about the interpretations judicial bodies have made on
the applicable criteria to establish the existence of a connection
between sexual violence and armed conflict. Although this
debate should be considered settled as the normative framework
to establish this link is consolidated and binding, there have been
judiciary interpretations that do not recognize them as such.
Discrimination and the use of stereotypes and standards counter
to victims of sexual violence continue to be present in the justice
system.

The mobilization of women’s organizations that advocate
to guarantee access to justice for victims of sexual violence
influenced Constitutional Court Ruling 092 of 2008 and
subsequent Ruling 009 of 2015. These judicial decisions reflected
a crucial moment of public debate aimed at reaffirming the
relationship between sexual violence and the armed conflict and
warned of the implications if the nexus were to be denied. The
organizations that make up the Mesa de Seguimiento al Auto 092
de 2008, Anexo Reservado, (Monitoring Roundtable for Ruling
092 of 2008, Classified Annex) warned in their fifth report
(2013, p. 45) that “the restricted vision on when these [sexual




crimes| are related to the armed conflict” constitutes “one of
the biggest problems contributing to impunity [in such cases].”
This “restricted vision” refers to the persistence of “a simplistic
view of the phenomenon’s complexity that does not take into
consideration the classification of sexual violence as defined
by the Constitutional Court in Ruling 092 or the information
compiled by various international and national human rights
organizations”(ibid.). These interpretations remain simplistic
despite the parameters set forth by constitutional case-law to
analyze these complex circumstances, especially that developed
in Judgment C-781 of 2012 in which “a broad position was
adopted” to interpret the expression “in the context of the armed
conflict.” The Roundtable, in the same vein, drew attention to
the need to take into account “the profile of the victim and the
complexity of the acts of sexual violence in the context of the
conflict, in light of the aforementioned broad interpretation”

(ibid).

The climate of impunity referenced by the Roundtable meant,
at that time, an almost total absence of convictions for the 183
cases in Ruling 092 of 2008’ classified annex, as well as a lack of
investigative strategies aimed at overcoming this situation (ibid,
p. 39-43). Subsequently, with the issuance of Ruling 009 of 2015,
the Court prepared a new classified annex with 444 additional
cases of sexual violence reported by women’s organizations to
that tribunal (for a total of 627). Hence, the analysis of impunity
carried out by the Monitoring Roundtable was extended to all
those cases. The subsequent diagnosis made by the Roundtable
found the persistence of “almost total impunity” (2016, p.
13 et seq.) for the incidents of sexual violence addressed by
both classified annexes, and identified as influential practices:
“archiving cases with widespread situations of sexual violence, a
lack of investigation into cases with convictions for crimes other
than sexual crimes, cases that the Attorney General’s Office
reports as ‘lost,” and cases closed due to preclusion or a resolution
to desist on unreported grounds or in seeming defiance of the
duty to investigate”(ibid, p. 33).



It is noteworthy that the monitoring carried out by the women’s
organizations on Ruling 092 of 2008 resulted in an identification
of the need to focus advocacy towards achieving a more
explicit Constitutional Court ruling on the nexus between
sexual violence and armed conflict. The issuance of Ruling 009
of 2015, resulting from this process, was a milestone not only
due to its specific focus on the situation and needs of women
victims of sexual violence in the context of the armed conflict,
but also because it reflected the factual patterns of this form of
violence as was recognized in the previous ruling (092 of 2008).
This lead to the consecration a presumption of constitutionality on
the close and sufficient relationship between acts of sexual violence and the
armed conflict. To establish this relationship it is sufficient to verify
two factual presumptions that are adapted to the general notion
of the Colombian conflict in constitutional jurisprudence: “(i)
the occurrence of sexual assault and (ii) the presence of armed
actors—whatever their denomination or modus operandi—in
the areas of the country in which these aggressions occur.”

The Special Jurisdiction for Peace (JEP) is a new scenario where
the relationship between sexual violence and armed conflict is
revived, as an examination of material factors lies at the center
of its jurisdiction. In regards to the interpretive role of the Justice
Chambers, we observe that a false controversy may be opening
up about when sexual violence conducts are connected to the
armed conflict, which could actually be hiding the resistance
of judicial operators to apply the already established minimum
standards, or their lack of knowledge.

After a year and a half of the JEP’s effective operation?, at least
21 thematic reports on sexual violence have been submitted’

2. Since January 15, 2018, pursuant to JEP Presidency Resolution 001
of 2018.

3..According to the JEP press release published on its website on April
24, 2019, 19 reports on sexual violence had been presented up until
April 2019. Subsequently, in June and August 2019, respectively, two
other reports dedicated to this form of violence were presented to




that must be verified and processed by the Chamber of
Acknowledgment of Truth, Responsibility, and Determination
of Facts and Conducts (SRVRDHC), in accordance with the
procedure established in Law 1922 of 2018. In some of the
macro-cases that this Chamber opened for proceedings, sexual
violence is part of the catalogue of victimizing incidents
which, due to their magnitude and impact in specific territories,
populations, or subjects, or due to of their connection with
other forms of macro-victimization, led to a prioritization and
clustering of these cases.*

Likewise, individuals who have been prosecuted or convicted in
the ordinary courts for the commission of sexual crimes have
begun to go before the JEP. This has led to pronouncements
from the Chamber to Establish Legal Status (SDSJ) and the
Chamber for Amnesty or Pardon (SAI) to accept or reject their
applications, after examining the temporal, personal, and material
areas of jurisdiction. With regard to the material jurisdiction,
the analysis of the relationship between the acts of sexual
violence and the armed conflict has been the central object of
pronouncement. To support their analysis, in at least two cases,
these chambers have requested expert concepts from the JEP
Gender Commission, and, in two others, these have been used

the JEP. JEP communications consulted at: https://www.jep.gov.co

Sala-de-Prensa/Paginas/l.a-organizaci%C3%B3n-Sisma-Mujer-entre-
ga dos-informes- de-violence- sexual a-la- ]EPaspx and ttps YA AV AV A

soras-entreg’ 10C3%B3—6—1nformes—al—81stema—Integral—de—Verdad,— Jus-
ticia,-Reparaci%C3% B3n-y-No-Repetici% C3% B3n.aspx

4. This is seen in the following macro-cases: Case No. 004 on the “Ter-
ritorial situation of Urabd” (information provided by Ruling No. 040
of 2018); Case No. 007 on “Recruitment and use of girls and boys
in the armed conflict” (provided by Ruling No. 029 of 2019); Case
No. 006 on victimizing events against members of the Patriotic Union
(provided by Ruling No. 027 of 2019) and Case No. 005 on the “Terri-
torial situation of the region of Northern Cauca” (provided by Ruling
No.078 of 2018).



https://www.jep.gov.co/Sala-de-Prensa/Paginas/La-organizaci�n-Sisma-Mujer-entrega-dos-informes-de-violencia-%20sexual-a-la-JEP.aspx
https://www.jep.gov.co/Sala-de-Prensa/Paginas/La-organizaci�n-Sisma-Mujer-entrega-dos-informes-de-violencia-%20sexual-a-la-JEP.aspx
https://www.jep.gov.co/Sala-de-Prensa/Paginas/La-organizaci�n-Sisma-Mujer-entrega-dos-informes-de-violencia-%20sexual-a-la-JEP.aspx
https://www.jep.gov.co/Sala-de-Prensa/Paginas/Red-Nacional-de-Mujeres-Defensoras-entreg%25%20C3%25%20B3-6-reports-to-System-Integral-of-Truth,%20-Justice,%20-Reparation%25%20C3%25%20B3n-y-No-Repetici%25%20C3%25%20B3n.aspx
https://www.jep.gov.co/Sala-de-Prensa/Paginas/Red-Nacional-de-Mujeres-Defensoras-entreg%25%20C3%25%20B3-6-reports-to-System-Integral-of-Truth,%20-Justice,%20-Reparation%25%20C3%25%20B3n-y-No-Repetici%25%20C3%25%20B3n.aspx
https://www.jep.gov.co/Sala-de-Prensa/Paginas/Red-Nacional-de-Mujeres-Defensoras-entreg%25%20C3%25%20B3-6-reports-to-System-Integral-of-Truth,%20-Justice,%20-Reparation%25%20C3%25%20B3n-y-No-Repetici%25%20C3%25%20B3n.aspx
https://www.jep.gov.co/Sala-de-Prensa/Paginas/Red-Nacional-de-Mujeres-Defensoras-entreg%25%20C3%25%20B3-6-reports-to-System-Integral-of-Truth,%20-Justice,%20-Reparation%25%20C3%25%20B3n-y-No-Repetici%25%20C3%25%20B3n.aspx

indirectly (citing them as a reference).’

Despite the support of the specialized commission, there are
problems in the reasoning of the first known resolutions (three
issued by the SDSJ and one by the SAI) for cases with sexual
crimes. These are resolutions No. 965, 972, and 973 of 2018
issued by the SDS]J, respectively, in the cases of participating party
Juan Pablo Sierra Daza (retired second sergeant of the National
Army), Geimy Alexander Jaimes Carrefio (former member of the
National Army), and Orlando Guerrero Ortega (regular soldier),
all of whom requested special criminal treatment under Law 1820
of 2016. Of these resolutions, the first favored the participating
party’s requests and the other two denied the request. Beyond
that, there is resolution SAI-LC-D-XBM-002-2019 of 2019
issued on the case of participating party Oscar Enrique De Lima
Contreras, former member and deserter of the FARC-EP (Front
59), a beneficiary of conditional freedom.°

5. The first consultation presented to the Gender Commission by the
SDS§J took place within the processing of Mr. Juan Pablo Sierra Da-
za’s request (a retited army sergeant), file No. 2017120080101268E,
in which Resolution No. 965 of 2018 was issued. It was requested
through Resolution 528 of June 18, 2018 and the Gender Commis-
sion provided a concept by official letter on June 25, 2018, which is

available at: https://wwwjep.gov.co/Relatoria/Comisi%C3%B3n%20
de%20G%C3%A9nero/Concepto%20de?62025%20de%20iunio%20

de%202018 Exp%202017-120080101268E.pdf. Subsequently, other
offices in the same chamber used this concept to substantiate Reso-
lutions No. 972 and 917 of 2018. More recently, the SAI (office of
Magistrate Cecilia Balanta) did the same by requesting a concept from
the same Commission to analyze a case involving a Wayuu teenager
who was a victim of unlawful recruitment and violent sexual pene-
tration, where the perpetrator (and participating party) was a former
member of the 59th Front of the FARC-EP. The latter, dated March
6, 2019, is available at:  https://www.jep.cov.co/Relatoria/Comis-
1%C3%B31n%20de%20G%C3%A%nero/Concept%2006 % 20 of%
20 March% 20 of% 202018% 20 Case% 20 Woman% 20 adolescent%
20 indigena.pdf

6.Another resolution issued by the SAI (SAI-LC-XBM-046 of



https://www.jep.gov.co/Relatoria/Comisi�n%20de%20G�nero/Concepto%20de%2025%20de%20junio%20de%202018_Exp%202017-120080101268E.pdf
https://www.jep.gov.co/Relatoria/Comisi�n%20de%20G�nero/Concepto%20de%2025%20de%20junio%20de%202018_Exp%202017-120080101268E.pdf
https://www.jep.gov.co/Relatoria/Comisi�n%20de%20G�nero/Concepto%20de%2025%20de%20junio%20de%202018_Exp%202017-120080101268E.pdf
https://www.jep.gov.co/Relatoria/Comisi�n%20de%20G�nero/Concepto%2006%20de%20%25%2020March%25%2020de%25%20202018%25%2020Case%25%2020Women%25%2020teen%25%2020indigena.pdf
https://www.jep.gov.co/Relatoria/Comisi�n%20de%20G�nero/Concepto%2006%20de%20%25%2020March%25%2020de%25%20202018%25%2020Case%25%2020Women%25%2020teen%25%2020indigena.pdf
https://www.jep.gov.co/Relatoria/Comisi�n%20de%20G�nero/Concepto%2006%20de%20%25%2020March%25%2020de%25%20202018%25%2020Case%25%2020Women%25%2020teen%25%2020indigena.pdf
https://www.jep.gov.co/Relatoria/Comisi�n%20de%20G�nero/Concepto%2006%20de%20%25%2020March%25%2020de%25%20202018%25%2020Case%25%2020Women%25%2020teen%25%2020indigena.pdf

In all of these cases, material jurisdiction is analyzed within the
framework of the expressions due to, in the context of, or in direct or
indirect relationship with the armed conflict, incorporated in transitory
articles 5, 6, 21 and 237, added by article 1 of Legislative Act 01
of 2017,% in Law 1820 of 2016 (on amnesty, pardon, and special

February 25, 2019) also addresses acts of sexual violence (forced abot-
tion and forced or compulsory contraception), in the case of Héctor
Arboleda, alias the “Enfermero.” However, we will not go into the de-
tails of this case in present document as the study of material jurisdic-
tion did not generate a controversy in that decision. In that case, mate-
rial jurisdiction was not questioned nor was it grounds for analysis and
the requirement was almost automatically considered to be fulfilled.

7. Transitory Article 23: “Jurisdiction of the Special Jurisdiction for Peace.
The Special Jurisdiction for Peace will have jurisdiction over the crimes
committed due to, in the context of, or in direct or indirect relationship
with the armed conflict and without the intention of obtaining illicit
personal enrichment or, when there is, without this being the determi-
nant cause of the criminal behavior. For this purpose, the following
criteria will be taken into account:

a) That the armed conflict was the direct or indirect cause of the com-
mission of the punishable conduct, or

b) That the existence of the armed conflict has influenced the author,
participant, or abettor of the punishable conduct committed due to, in
the context of, or in direct or indirect relationship with the conflict, in
terms of:

- The individuals ability to commit [the conduct], that is, because of
the armed conflict, the perpetrator has acquired greater skills that aid-
ed in the execution of the behavior.

- The decision to commit [the conduct], that is, the tesolution or will-
ingness of the individual to commit [the conduct].

- The manner in which [the conduct] was committed, that is to say that,
as a result of the armed conflict, the perpetrator of the conduct was
able to access the means for its consummation.

- The selection of an objective that was intended to be achieved through
the commission of the crime.” (Underlining added to the original text).
8. Transitory Articles 5, 6, and 21 were declared constitutional by the
Constitutional Court, through Judgment C-674 of 2017, finding that
they have a thematic and teleological relationship with the content of
the Final Peace Agreement (FPA). The declaration of constitutionality



criminal treatment) and in Law 1957 of 2019 (JEP Statutory
Law on the Administration of Justice, Article 8). However, they
have ceased to fully apply the already consolidated parameters
in light of which these statutory elements must be interpreted
as they provide a partial scope and expediency to the JEP
Gender Commission’s concepts and to specific excerpts from
international jurisprudence, or because they assume that sexual
violence is a private and collateral act, reproducing harmful
gender stereotypes.

We must clarify that until these resolutions were issued, the
JEP’s Appeals Section of the Tribunal for Peace (TP-SA) had
not ruled, in its capacity as the final instance, on the material
jurisdiction in cases of sexual violence.” It did so for the first
time in Ruling 171 of May 8, 2019, in which it inaugurated the
“presentation of an original precedent on the subject, which
draws on the work of the SDSJ itself” (para. 31)—in the context
of a case obviously outside the JEP’s sphere of competence—to

also referred to Article 23, on which, the Constitutional Court addi-
tionally affirmed that “its relationship—both material and teleologi-
cal—resides in the importance of specifying the parameters that will
allow the JEP jurisdiction to be defined with respect to State agents
[members of state forces|, as an actor who fulfilled a specific role with-
in the conflict and for whom the need to establish a differential, but
also equitable, symmetrical, and balanced treatment is foreseen.”

9. The Tribunal for Peace is the “final entity” and “maximum instance”
of the JEP, as enshrined in transitory article 7 of Legislative Act 01 of
2017 (declared constitutional by Judgment C-674 of 2017 of the Con-
stitutional Court). Article 59 of Law 1922 of 2018 expressly provides
for the binding force of the “interpretative judgments” adopted by the
Tribunal for Peace’s Appeals Section at the request of the chambers,
sections, or the Investigation and Prosecution Unit, “in order to ensure
a unified interpretation of the law and guarantee legal certainty.”” How-
ever, we understand that the other decisions issued by that section,
when resolving appeals against judgments and resolutions from the
other chambers that define legal situations, become mandatory, that is,
they constitute a judicial precedent (applied vertically for magistrates
of a lower hierarchy and horizontally for the Tribunal magistrates).




refer to the nexus between sexual assault and armed conflict.
To this effect, the ruling explained the means by which a
connection between sexual violence and armed conflict can
be recognized, considering sexual violence as “constitutive” or
“circumstantial.” Although the aforementioned Ruling consists
of a “[merely] initial development” of such categories (para. 10),
their considerations are worrisome as they do not adhere to the
criteria of international and national sources and, therefore, the
impact on future decisions from judicial chambers is potentially
negative and detrimental to the guarantee of access to justice for
victims of sexual violence.

Thus, the purpose of this document is to emphasize the State’s
obligation of due diligence in the investigation, prosecution, and
punishment of sexual violence, which dictates non-regression
on the minimums previously acquired in the establishment of
a connection between conducts of sexual violence and armed
conflict. Specifically, we seek to criticize emerging discriminatory
judicial practices in the JEP, since they impede access to justice
and increase impunity by putting into question the relationship
between sexual violence and the armed conflict, ignoring
international standards and national constitutional presumptions.

For this purpose, we will follow the following structure:

In section II we systematize the normative framework that
support the analysis of the connection between sexually violent
behaviors and armed conflict. In section III, we criticize the
judicial approach taken by the JEP in sexual violence cases,
based on an analysis of the resolutions issued by the SDS]J, the
SAI and the Tribunal for Peace — Appeals Section (TP-SA) on
the relationship between sexual violence and the armed conflict.
Finally, in section IV, we recommend specific practices that the
JEP should assume in the future to analyze material jurisdiction
in cases involving sexual crimes.



Call to non-regression: the nor-

mative framework to establish the
nexus between sexually violent
conducts and armed conflict are
consolidated and binding

In Colombia, there is consolidated case law on the necessary
criteria to establish the relationship of a conduct with the armed
conflict. Constitutional Court pronouncements have been
accepted by the other permanent jurisdictions, with particular
developments in addressing sexual violence. This area is adapted
to the standards that, through the constitutional case law, are
applicable in Colombia and systematize the adopted positions.

Within the framework of Public International Law, Common
Article 3 and Article 1 of Additional Protocol II of the Geneva
Conventions, are definitive, as they address non-international
armed conflicts and have a conventional and customary character.
The rules of IHL have been vastly developed in the field of
International Criminal Law (ICL), specifically in the creation and
operation of the International Criminal Tribunal for the Former
Yugoslavia (ICTY). The jurisprudence of this ad hoc court
pioneered the definition of a consistent interpretation in light of
IHL, and the special statute that gave rise to it (within the UN),
to establish that the crimes were closely related to the conflict.
Some of the ICTY decisions also dealt with acts of sexual
violence—cases Kunarac, Kovac and Vukovic, Tadic, Blaskic,
Mrksic and Furundzija. Subsequently, the International Criminal
Tribunal for Rwanda (ICTR) reiterated the ICTY jurisprudence
on this point, even in the case of Akayesu—also emblematic
for addressing sexual crimes. Similarly, other tribunals or special

10. See judgments C-291 of 2007, C-914 of 2010, C-253A of 2012,
C-781 of 2012, C-084 of 2016, C-080 of 2018.



temporary courts proceeded to prosecute crimes committed
in armed conflicts in other countries’ territories (Special Court
for Sierra Leone)." Finally, the ICTY arguments have been
accepted by the International Criminal Court (ICC), hence
the interpretation which originated in the case of the former
Yugoslavia has transcended into the field of universal criminal
jurisdiction (Ntaganda case). "

In the field of International Human Rights Law (IHRL),
the area of case law that originated in the PIL constitutes the
reference framework drawn on by the Inter-American Court
of Human Rights (I/A Court HR) to interpret human rights
violations involving events that occurred in contexts of armed
conflict. Thus, although it does not have jurisdiction to decide
on State responsibility based on IHL and the jurisprudence of
the international criminal courts, the IACHR has reaffirmed
the relevance of calling up these sources as valid interpretation
criteria given their Jex specialis” nature.

11. This court concluded its mandate on September 26, 2013, when the
Appeals Chamber definitively ruled on the nine men convicted of the
atrocities committed during the armed conflict in Sierra Leone. The
defendants were prosecuted in four proceedings that correspond to
the four cases tried by that Special Court: Prosecutor vs. Charles Ghankay
Taylor (case known as “Chatles Taylotr”); Prosecutor vs. Issa Hassan Sesay,
Morris Kallon, Augustine Gbao (“RUF” case); Prosecutor vs. Alexc Tamba
Brima, Brima Bazzy Kamara, Santigie Borbor Kanu (case “AFRC”); and
Prosecutor vs. Moinina Fofana and Allien Kondewa (“CDF” case). Crimes
involving sexual violence (mainly rape and sexual slavery) were also
tried in all of these cases. Case details and decisions can be found in
the publication “Bearing the Greatest Responsibility: Select Jurisprudence of the

Special Court for Sierra Leone” available at: http://www.rscsl.org/Docu-

ments/RSCSI,_Jurisprudence.pdf .
12. See ICC, VI First-instance Chamber, ICC-01 / 04-02 / 06, Prosecu-

tor vs. Bosco Ntaganda, jadgment of July 8, 2019. Available at:  https://
wwwiicc-cpiint/CourtRecords/CR2019_03568.PDF .

13. GIRALDO, Marcela, Criterios de la Corte Interamericana sobre
la interpretacion de los Derechos Humanos a la luz del Derecho
Internacional Humanitario, Collection Inter-American Human Rights


http://www.rscsl.org/Documents/RSCSL_Jurisprudence.pdf
http://www.rscsl.org/Documents/RSCSL_Jurisprudence.pdf
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF
https://www.icc-cpi.int/CourtRecords/CR2019_03568.PDF

This jurisprudence establishes the relationship between crimes
and conflict through the existence of two elements:'* a non-
international armed conflict and a nexus between the conflict
and the alleged crimes (that the armed conflict has impinged
on or influenced the commission of the conducts). The second
elementis developed by analyzing the conditions of a (i) temporal,
(ii) spatial or geographical, and (iii) material or causal nature. In
turn, the central content of the material element is the “close
and sufficient relationship with the development of the conflict,”
which is demonstrated by indicative sub-criteria (not exhaustive

or concurrent).”

In the national context there are crimes that fall within the scope
of THL (Book II, Title II, Law 599 of 2000 —Criminal Code) and
the IHRL framework that help identify, acknowledge, and redress
victims of fundamental rights violations and criminal behaviors
that occurred in the course of the internal armed conflict (Law
418 of 1997' and Law 1448 of 2011 —Victims Law). Here, certain
expressions have been used to define its realm of application: the
Criminal Code uses “zi the event (con ocasion) and in the development

System, CNDH: Mexico City, 2016, p. 29-31. Available at: http://
appweb.cndh.org.mx/biblioteca/archivos/ pdfs / fas-CSIDH-Crite-
ria-TACHR.pdf

14. We refer to the publication “Genocide, War Crimes, and Crimes
Against Humanity: A Topical Digest of the Case Law of the Inter-
national Criminal Tribunal for the Former Yugoslavia” organized

by Human Rights Watch and Universidad Iberoamericana (2010).
Available at: https://www.hrw.org/sites/default/ files/treports/
ICTYweb_0.pdff

15. In the section referring to the material or causal element we will
expand on these indicative sub-criteria.

16. “By which instruments are established for the search for coexis-
tence, the effectiveness of justice and other provisions are dictated.”
Law 418 of 1997 was modified and extended by Laws 548 of 1999,
782 of 2002, 1106 of 20006, 1421 of 2010, 1738 of 2014, and 1941 of
2018.



http://appweb.cndh.org.mx/biblioteca/archivos/pdfs/fas-CSIDH-Criterios-CIDH.pdf
http://appweb.cndh.org.mx/biblioteca/archivos/pdfs/fas-CSIDH-Criterios-CIDH.pdf
http://appweb.cndh.org.mx/biblioteca/archivos/pdfs/fas-CSIDH-Criterios-CIDH.pdf
https://www.peacepalacelibrary.nl/ebooks/files/33052822X.pdf
https://www.peacepalacelibrary.nl/ebooks/files/33052822X.pdf

(en desarrollo) of the armed conflict,” Law 418 of 1997 uses “/n
the context (en el marco) of the armed conflict,” and the Victims
Law uses “4n the event” (con ocasion) and ““in the context (en el marco)
of the internal armed conflict.”” The scope of such terms has
been established in constitutional judgments based on the rules
of THL and THRL that are included in the constitutional body
of law (Common Article 3, Article 1 of Additional Protocol II
to the Geneva Conventions and International Covenants).'” The
case law constructed by the Constitutional Court in this regard
is summarized in Judgments C-291 of 2007, C-914 of 2010,
C-253A of 2012, C-781 of 2012, and C-084 of 2016.

Under the FPA, the provisions that organize and regulate the JEP
use similar terms: conducts committed “as a result of, in the event
of, ot in a direct or indirect relationship with the armed conflict”™ and
“regarding acts committed 7z the context of and during [the armed
conflict].””” The Constitutional Court, in Judgment C-080 of
2018* emphasized that the phrases connector — which indicates
the scenarios in which the JEP has prevailing jurisdiction over the
material factor— is the disjunctive conjunction “or.”” This means
that the facts committed in any of these cases (“in the event of,
as a result of, or in direct or indirect relationship with the armed
conflict”) must be understood as subject to the jurisdiction of
the Special Tribunal. Additionally, it is understood that the IHL
and IHRL sources integrated in the constitutional body of law

17. On the integration of IHL norms into the constitutional body of
law, see Judgment C-291 of 2007, MP Manuel José Cepeda Espinosa
and THRL C 781 of 2012.

18. Thus, in: Article 8 of Law 1957 of 2019 (Statutory Law on Admin-
istration of Justice in the JEP - LEJEP); Transitory Articles 5, 6, 21,
and 23 added by Article 1 of Legislative Act 01 of 2017, and Articles 2
and 3 of Law 1820 of 2016 (on amnesty, pardon, and special criminal
treatments).

19. Article 2 of the LEJEP.

20. Automatic control of constitutionality of the Senate statutory bill
Number 08 of 2017, House of Representatives bill Number 016 of
2017,“Statutory Law on the Administration of Justice in the Special
Jurisdiction for Peace.” Section 4.1.3.



are the foundation for an analysis of material jurisdiction to be
applied by the JEP (temporal, spatial, and material criteria for the
application of IHL and THRL).*!

It should be remembered that, in cases of sexual violence, the
Constitutional Court established the constitutional presumption
of a close and sufficient relationship based on the pro persona
principle and the obligation of due diligence as established
in Ruling 009 of 2015. Judgment C-781 of 2012 had already
incorporated a reference to Ruling 092 of 2008 into its analysis,
as it is a milestone in the constitutional body of case law on
women, gender violence, and armed conflict. Ruling 009 of 2015
lends continuity and specificity to that area and, therefore, there
is no question as to its usefulness and obligatory nature for the
judiciary.

Judgments SP15512-2014 of November 12, 2014 and SP15901-
2014 of November 20 of the same year —both rulings from the
Criminal Chamber of the Supreme Court of Justice (SP-CS]J) in
reference to cases of sexual violence included in the classified
annex of Ruling 092 of 2008— address the connection between
sexual violence and the Colombian internal armed conflict as a
central legal issue.

Below, we will review the content of the criteria contemplated
in the sources referenced above to understand the relationship
of the armed conflict in the commission of conducts of sexual
violence: we will lay out temporal and geographical criteria
and then we will focus on the material criteria, for which we
will address international jutrisprudence.” The constitutional
presumption enshrined by Ruling 009 of 2015, which refers
to the heart of the referenced material criterion (“close and
sufficient relationship”), we will underscore the suppositions of

21. See Judgment C-080 of 2018, automatic review of constitutionality
of the draft statutory bill 08 of 2017 of the Senate and House of Rep-
resentatives 016 of 2017 (JEP Statutory Law).

22. We will argue this point in the introduction of the corresponding
section.




said presumption in the second section. We will not address the
existence of the internal armed conflict since there is no current
disagreement on this point. Indeed, the fact that a conflict—
meeting the characteristics of an znternal armed conflic/— occurred
in Colombia, is a premise that is beyond discussion in national

legislation and jutisprudence.”

A. Temporal and spatial conditions

In terms of femporality, “international humanitarian law applies
from the initiation of such armed conflicts and extends beyond
the cessation of hostilities until there is a general conclusion that
peace has been achieved; orin the case of internal conflicts, whena
peaceful settlement is achieved.”* On the geggraphical connection,
the ICTY has said that “it is not necessary that the fighting
occurred in the area where the crimes occurred.”” As stated in

23. It is worth mentioning that, in order to establish the existence of
the internal armed conflict, Common Article 3 and Article I of Addi-
tional Protocol 1I of the Geneva Conventions apply. In light of these
precepts, the idea is to exclude from the category of internal armed con-
Jlict the cases of “mere civil disturbances, sporadic revolts, or isolated
terrorist acts” without losing sight of the “volatile nature of current
conflicts.” For this purpose, international jurisprudence (ICTY and
ICTR, in particular) has defined the following basic parameters: (i) the
prolonged nature of armed violence, (i) the intensity of the conflict,
and (iii) the level of organization of the parties. The Constitutional
Court addressed on the existence of the armed conflict in Judgment
C-291 of 2007, section D, point 1.1, reiterated in Judgments C-080
of 2018 and C-084 of 2016. On the distinction between internal dis-
turbances or internal tensions, the Constitutional Court also cites the
Inter-American Commission on Human Rights (“La Tablada” case -
Report No. 55/97, Case No. 11.137 - Juan Carlos Abella vs. Argentina,
November 18, 1997).

24. The original Spanish language document uses the Constitutional
Court translation of an excerpt of the ICTY Appeals Chamber deci-
sion from October 2, 1995, Case of the Prosecutor v. Dusko Tadic,
No. I'T-94-1-AR72.

25. Human Rights Watch (HRW), “Genocide, War Crimes, and Crimes



the Brdjanin case, “when linking crimes to armed conflict, it is
not necessary to establish that combat activities occurred in the
area where the crimes are alleged to have occurred.”* This same
meaning was established in the Blaskic case.”’

ombinin 0 criteria, ‘“crimes ma e tempora an

Combining both criteria, y be temporally and

geographically remote from actual fighting,” since “international

humanitarian law applies in the whole territory, whether or
pPp Y,

not actual combat takes places there.””

Kunarac, Kovac, and Vokovic, it was determined that: there is

In the case against

no necessary correlation between the area where the fighting
is actually taking place and the geographical scope of the laws
of war. The laws of war are applied throughout the territory
of the belligerent States [...] [T]he requirement that the acts
of the accused be closely related to the armed conflict would
not be denied if the crimes were temporally and geographically
remote from where fighting effectively occurred.”” Even IHL has

Against Humanity”, gp. cit, p. 21.

26. ICTY, First Instance Court, September 1, 2004, para. 123 (HRW,
op. Cit). Repeated position in the Tadic cases (Chamber of Appeals,
October 2, 1995, para. 70) and Simic, Tadic and Zaric (First Instance
Court, October 17, 2003, para. 105).

27. ICTY, First Instance Court, March 3, 2000, para. 69 (HRW, op.
Cit): “This does not mean that the crimes must all be committed in
the precise geographical region where an armed conflict is taking place
at a given moment.”

28. The two citations of this paragraph: Human Rights Watch (HRW),
“Genocide, War Crimes, and Crimes Against Humanity”, op. ¢z, p. 71.
29. ICTY, Appeals Chamber, June 12, 2002, para. 57 (HRW] op. Cit.).
Position initiated in the Tadic case and repeated in the Halilovic case
(First Instance Court, November 16, 2005, para. 26): “The Appeals
Chamber in the Tadic case held that until a general conclusion of peace
or a peaceful settlement is reached, international humanitarian law
continues to apply, ‘in the whole territory of the warring States, or in
the case of internal conflicts, in the whole territory under the control
of a party, whether or not actua, combat takes place there” (emphasis in the
original HRW document). Also, in the case of Limaj et al. (First In-
stance Court, November 30, 2005, para. 84).
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reiterated that “[e]ven if substantial clashes were not occurring
in the [specific region] at the time and place the crimes were
allegedly committed... international humanitarian law applies.””
The Constitutional Court, in Judgment C-291 of 2007, adopts
the precedent established in the international arena and reaffirms
that IHL is applicable not only “in the places where armed
fighting or hostilities take place.” Therefore, it emphasizes that
“when it comes to incidents or situations that take place where
the fighting does not directly take place, for the application of
IHL” it is enough to verify that “the alleged crimes were closely
related to the hostilities that took place in other parts of the
territoties controlled by the parties to the conflict.”””! This is a
reference on the material criteria to verify the close and sufficient
relationship with the armed conflict in those cases.

This line is also taken by the SP-CS]J for its application in specific
cases, stating that criteria of immediacy or concomitance with
hostilities or combat cannot be imposed and that there is also
no rigid measure of spatial or temporal proximity. In Judgment
SP15512-2014, reiterating a previous ruling from the Criminal
Court,” the ICTY line, and its reiteration by the ICTR and the
ICC,* are assumed to affirm that there is no need for a direct
nexus between conduct and the armed conflict in the sense that
it does not have to occur in the midst of the heat of combat
[...] it is enough that there is a relationship of some proximity
between the conduct and the hostilities occurring in any other
place in the territory controlled by the disputing parties, in such
a way that it can be affirmed that its commission or how it is

30. The Prosecutor v. Kordic and Cerkez, First Instance Court,
February 26, 2001, para. 32. (HRW; op. Cit.).

31. The Constitutional Court quotes and translates from the ICTY,
case of the Prosecutor v. Dragoljub Kunarac and others, judgment of
the Court of Appeals of June 12, 2002.

32. CSJ-SP, August 31,2011, Rad. 36125.

33. Specifically refers to the appellate judgments issued in the Kunarac
(ICTY, para. 58), Rutaganda (TPIR, para. 570-572), and Lubanga (CPI,

para. 287) cases.



carried out is influenced by the armed conflict’s existence.

In the same judgment, Ruling SP15512-2014 of the C§J, when
examining the circumstances of the commission of conducts of
violent sexual penetration and torture brought before the court
via a cassation procedure, it found that a connection exists with
the armed conflict, giving credit to evidence that demonstrated
the presence of armed actors from different groups, in a broad
temporal and spatial framework, attending to the dynamics of
the conflict at the regional level (Catatumbo region), without the
need to focus on the more local level or on the concomitance or
immediacy between conducts and the development of hostilities
or specific armed actions.

It should be noted that the concomitance or temporal and
spatial proximity with attacks, hostilities, or combat is just one
of the many modalities recognized by Ruling 092 of 2008 in the
Constitutional Court’s non-exhaustive list of factual scenarios
for sexual violence.” The ruling also refers to the temporal and
spatial connection between armed conflict, forced displacement,
and sexual violence, when these take place at reception sites
where women have had to be forcibly transferred.

Another important precedent is Judgment SP-5333-2018 of the
CSJ (Justice and Peace)® that focused on the history of the armed
conflict in Chocé, identifying the presence of different armed
groups in that territory and their practices in the region, without
restricting the analysis to the temporal and spatial coincidence
with the armed actions, even though they were not explicit in
their norms or organizational policy. It concluded that, in reality,
the armed actors’ actions were not a counterinsurgency strategy
(as apparently could be inferred from their statutes). Moreover,

34. Constitutional Court, Ruling 092 of 2008, Section I11.1.1.2

35. That dealt with the human rights violations committed by the
Chocé Pacific-Heroes Bloc and the southwestern front of the Self-De-
fense Forces, including charges of sexual violence that had not initially
been included by the Justice and Peace Chamber of the Superior Tri-
bunal of Medellin.




their activities were directed “as a form of dominance and
power over the civilian population” (p. 60) that resulted in the
mass displacement of black and indigenous communities and in
various cases of individual displacement.

B. Material or causal conditions

In material terms, to establish the type of incidents in question, it
must be verified that there is a close and sufficient relationship with the
development of the conflict, as systematized by the Constitutional Court
based on various ICTY pronouncements that use the expression
“Ulosely related to the hostilities.”™ Likewise, within the framework of
IHRL, the Court has established a general interpretation of the
armed conflict as the expressions in the event of, in the context
of, or in the framework of the armed conflict “have a broad
meaning that obliges the judge to examine the circumstances in
each specific case where there has been a serious violation of
human rights or international humanitarian law, as well as the
context of the social phenomenon, to determine whether there
is a close and sufficient relationship with the internal armed
conflict.””’

The following guidelines have been developed internationally to
determine the nature of this close nexus with the conflict:**

[] Crime shaped by or dependent upon the environment
of conflict:

36. Judgment C-291 of 2007, Section D, number 1.2.3.

37. Constitutional Court C-781 of 2012.

38. We use HRW’s systematization for reference (gp. Cit.).

39. ICTY, case of the Prosecutor v. Blagojevic and Jokic, judgment of
January 17, 2005 (translation into Spanish in the original 5 Claves docu-
ment realized by the Constitutional Court in Judgment C-291 of 2007).



[] Acting in the context or under the guise of armed con-
flict:

It is not necessary to verify a strict causal relationship|
with the conflict but instead the role that it played i
the commission of conduct:

40. ICTY, case of the Prosecutor v. Dragoljub Kunarac et al., Judg-
ment of the Chamber of Appeals of June 12, 2002, paragraph 58.

41. Excerpt taken and translated [for the original Spanish language
document] by the Constitutional Court (C-291 of 2007).

42. The complete fragment cited by HRW (gp. Cit., p. 60) is: “[...] the
Prosecution must [...] establish a link between the acts of the accused
alleged to constitute a violation of the laws or customs of war and
the armed conflict in question. As to the precise nature of this nexus,
the Appeals Chamber has held that ‘it would be sufficient [...] that
the crimes alleged were closely related to hostilities occurring in other
parts of the territories controlled by the parties in conflict”’(ICTY,
case against Stakic, First Instance Court, July 31, 2003, para. 569).

43. ICTY, case against Kunarac, Kovac and Vokovic, Chamber of
Appeals, June 12, 2002, para. 58. The translation used by the Consti-
tutional Court for Judgment C-291 of 2007 of that excerpt varies a
bit: instead of “aptitude” it uses the word “capacity” and instead of
“objective” it says “purpose.” This interpretation is repeated in cases
against Halilovic (First Instance Court), November 16, 2005, paras. 29,
726 and Strugar (First Instance Court), January 31, 2005, para. 215.
With regard to this jurisprudence that was constructed to provide con-
tent to the close and sufficient nexus, we at 5 Claves have presented the



t 1s not necessary that the conduct had been planned
supported by some form of policy of the armed group.

[] A single act may constitute an IHL violation if the re-
quired nexus is established:

In a complementary way, there are some indicative facts (among
others*) such as the status of perpetrator, the victims’ status, the
final azm that the event seeks to promote, and modal aspects of the
behavior contextualized with a focus on the official duties of the
perpetrator. In the case against Kunarac and others, these factors
were listed as follows:

In determining whether or not the act in question is sufficiently
related to the armed conflict, the First Instance Court may
take into consideration the following [...] facts: the fact that the
perpetrator is a combatant; the fact that the victim is a non-
combatant; the fact that the victim is a member of the opposing
party; the fact that the act may be said to serve the ultimate goal
of a military campaign, and the fact that the crime is committed
as part of or in the context of the perpetrator’s official duties.”’

relevance and applicability of the thesis of circumstantial or indirect
nexus within the framework of the new Transitional Justice system in
Colombia. See 5 Claves, concept note from July 28, 2017 addressed to
the Constitutional Court in file RPZ-003, with the framework of the
constitutionality review of Legislative Act 01 of 2017.

44. ICTY, case against Halilovic, First Instance Court, November 10,
2005, para. 724.

45. Ibidem.

46. Indeed, the ICTY uses the Latin expression znfer alia, indicating that
it is not a comprehensive or exhaustive list.

47 ICTY, case against Kunarac, Kovac and Vokovic, Cham-



The “Analytical and Conceptual Framing of Conflict-related
Sexual Violence” prepared in 2011 by the Steering Committee
of the United Nations Campaign against Sexual Violence in
Conflicts® offers a concise reading of these indicative facts:

Sexual violence need not, therefore, be explicitly orchestrated for
military gainto be considered as relevant to the Security Council’s
remit. The definition is broader and centers on a combination of
who (the profile of victims and perpetrators), what (the elements
of the offense), how(the method) and why (the motive) * (p. 2).

In the current context of the FPA, some of these guidelines
are found in Legislative Act 01 of 2017.°" In Transitory Article
23, paragraph b, the dnfluence, role, or function of the conflict in the
commission of conduct was incorporated and it descriptively defined
the different factual presumptions:

Transitory Article 23: “Jurisdiction of the Special Jurisdiction for Peace.
The Special Jurisdiction for Peace will have jurisdiction [...]. For

ber of Appeals, June 12, 2002, para. 59. This reference is invoked
by SP-CSJ in Judgment SP15512-2014.

48. This analytical framework was developed (as explained by the cam-
paign’s Steering Committee) with the aim of defining the scope of the
concept of “sexual violence in conflicts” and to include standardized
information in the reports that are prepared and presented to the Se-
curity Council and other global bodies, so that the data provided “are
comparable between different situations on the ground and over time”
and “more attention is provided to the nexus between sexual violence
and the broader framework of conflicts and peacebuilding.”

49. We quote the summary note created by the campaign, avail-
able at  http://www.sstoprapenow.org/uploads/advocacyresourc-
es/1321456915.pdf.

50. Although this provision is part of the chapter on “standards appli-
cable to members of the public forces,” the Constitutional Court’s un-
derstanding in Judgment C-080 of 2018 is that this does not preclude
that such criteria “can be extended to other actors,”
inspired by international jurisprudence that developed these guidelines
for all those responsible for events within the framework of the armed

since “they are

conflict.”




this purpose, the following criteria will be taken into account:
[...] b) That the existence of the armed conflict has influenced
the author, participant, or abettor of the punishable conduct
committed on the grounds of, in the event of, or in direct or
indirect relationship with the conflict, in terms of:

In Judgment C-080 of 2018, the Constitutional Court stated that
“one criterion cannot be given absolutely priority over the other
to define the connection with the conflict.””"'

In the three subsections that follow, we will delve into three
thematic blocks, derived from the guidelines, that provide content

51. The Constitutional Court summarized these criteria in seven points:
“l...] () the responsible party— whether civilian or combatant—; (ii)
that the act constitutes a violation of international humanitarian law;
(iii) that it occurred in the geographical area of the conflict; (iv) that the
existence of the armed conflict would have influenced the responsible
party’s ability to commit the conduct, or their decision to commit it,
or how they commit it, or the aim of committing it; (v) that the armed
conflict has given the responsible party the opportunity to commit the
conduct; and (vi) that the objective of the responsible party was to
obtain a military advantage over an adversary or, on the contrary, had
a personal interest in obtaining illicit enrichment.”



on the (above listed) criterion of a material nature and that are
relevant to examine the connection between sexual violence and
armed conflict:

First (point 1), we will examine the constitutional presumption
of a close and sufficient relationship (Ruling 009 of 2015),
arguing that, at the national level, it is a special and binding
normative framework that establishes the scope of a direct and
sufficient nexus (the core of the material criteria to apply IHL)
in addressing sexual violence.

Next (point 2), we will emphasize the victims’ status. On the
one hand, because we observe that, in some JEP decisions, the
reinforced constitutional protection of women and girls has been
lost as a fundamental element for assessment. References that
reinforce harmful gender stereotypes and an interpretation of
sexual violence as a private matter show that it is still necessary
to remind judicial employees of the special protections for these
individuals who are most often the victims of such events. On
this point, we will also position a differential approach (with an
intersectional perspective), the special situation of victims of
sexual violence within the ranks of their own group (intra-ranks),
and the consideration that prejudiced-based violence against
LGBT people constitutes gender violence.

Finally (point 3), we will address the influence, role, or function of
the conflict in the commission of crimes as a guideline explicitly
incorporated in Legislative Act 01 of 2017 and because the
problematic aspects found in the JEP decisions regarding sexual
violence are related to interpretations that end up converging
under this guideline. In addition, this thematic block will bring
in guidelines other than those listed, due to their affinity, such
as those related to aim, the conduct’s methods, and the contexts
from which they can arise. We will not go into the perpetrator’s
status as we consider it to be a matter more closely related to the
JEP’s personal jurisdiction. With regard to material jurisdiction,
it must be concluded that once a perpetrator of a sexual




conduct is shown to have armed actor status, the presumption
of a relationship with the armed conflict should be ascribed, in
light of Constitutional Court Ruling 009 of 2015. It is worth
remembering that the JEP’ rules of jurisdiction also cover the
possibility of studying the actions of civilian collaborators and
State agents who are not members of the Public Forces.

1. Constitutional presumption of a close and
sufficient relationship: special normative

framework to apply the material criterion i

cases of sexual violence

The existence of the armed conflict in Colombia produces
gender-based risks™ that atise and materialize, affecting specific
populations, mainly women, girls, and LGBT individuals. Thus,
from the aforementioned Constitutional Court rulings we can
conclude that: the conflict increases the risk of sexual violence
and can cause forced displacement or can be magnified as
a result of displacement; in this sense, it is recognized as an
“alarming factual situation, that is openly detrimental to human
rights as a whole, and to the most basic tenets of international
humanitarian law that protect women as victims of the armed
conflict.” Judgment C-781 of 2012 thus refers to sexual violence
as follows: “A habitual, extended, systematic, and invisible
practice in the context of the Colombian armed conflict.”

Ruling 009 of 2015 verified the continuity of certain factors that
enhance the risk of sexual violence and that disproportionately
exacerbate its impacts. In this case, the court organized these
factors into two groups: those of a contextual nature and those
of a subjective nature. The first includes two situations: (1) “the
presence of armed actors in the territories” and their influence
“on the individual, family, organizational, and community life of

52. That is, risks arising from positions of inequality and social disad-
vantage in which certain subjects are found based on what is culturally
considered feminine or masculine, based on sexual differences and the
opposed attributes assigned to individuals based on those differences.



women,” and (if) an institutional absence or weakness in regards
to the phenomena of sexual violence against women. The
subjective factors are sub-differential approaches (age, ethnicity
or race, disabling conditions, and diverse sexual orientations or
gender identities).

Both factors form the foundation for the constitutional
presumption of a close and sufficient relationship between acts
of sexual violence and the armed conflict when veritying: “(i)
the occurrence of sexual assault, and (ii) the presence of armed
actors— regardless of their name or modus operandi— in the
areas of the country where these aggressions occut.”  As the
Constitutional Court explains, the presence of armed actors in
the territories gives rise to the risk of sexual violence, “regardless
of hostilities,” since it usually implies “a control or appropriation
of the public and private realms of women’s lives.”>*

The territorial absence or weakness of State institutions to carry
out concrete actions that prevent sexual violence, as well as
care for and protect victims, has a nexus with the “capacity to
influence and exercise the armed actor’s various forms of sexual

%5 which are advanced in a scenario of state inaction.

violence,
In other words, “the greater the difficulties and bartiers to
exercise basic freedoms and effectively enjoy economic, social,
and cultural rights, the greater the propensity that female civilians
become victims of sexual violence by the armed actors.””*

The finding that sexual violence is configured as a real risk in
the development of armed conflict merits State action aimed at
preventing and confronting it, and [the finding] that there are
objective factors that enhance its materialization leads us to
reiterate what we, 5 Claves, have demonstrated to the SIVJRNR
in the past: the biased and superficial vision that aprioristically
explains sexual violence as an isolated event or individual act,
53. Ruling 009 of 2015, section VIL.1.

54. Ibid, section II, number 3.1.1.

55. Ibid, section 3.1.2.

56. Ibid.




carried out outside and separate from the context of war, must
be overcome. To overcome this interpretation, it is necessary
to take into account the intersection between the presence of
armed actors in the territories and the context of precarious
institutions.

The Constitutional Court recognizes the complex and multi-
causal nature of the Colombian conflict. In Judgment C-781 of
2012, to determine the scope of the expression “in the event of
the armed conflict,” it stated that:

“The concept of internal armed conflict [...] includes a complex
phenomenon that is not limited to the occurrence of armed
confrontations, the violent actions of a particular armed actor,
the use of specific combat methods, or the occurrence of an
event in a specific geographical space, instead the complexity of
this phenomenon lies in its different manifestations and even
in situations where the actions of armed actors are confused
with those of common crime or with situations of widespread
violence.””’

Thus, in the case of doubts regarding the verification of material
or c